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Aucust 6, 1951.—Ordered to be printed 


Mr. Geores, from the Committee on Foreign Relations, submitted 
the following 


REPORT 


[To accompany Executive O, 80th Cong., 1st sess.; Executive FF, 80th Cong., 
Ist sess.; Executive J, 80th Cong., 2d sess.; Executive Q, 81st Cong., 1st sess.; 
Executive R, 81st Cong., 1st sess.; Executive E, 81st Cong., 2d sess.; Executive 
F, 81st Cong., 2d sess.; Executive K, 8lst Cong., 2d sess.; Executive L, 81st 
Cong., 2d sess.; Executive R, 8ist Cong., 2d sess.; Executive S, 81st Cong., 
2d sess.; Executive T, 8lst Cong., 2d sess.; Executive U, 81st Cong., 2d sess.; 
Executive N, 82d Cong., Ist sess.] 


TI, SumMARY OF CoMMITTEE RECOMMENDATIONS 


The Committee on Foreign Relations has had under consideration 
the conventions listed below and recommends that the Senate give its 
advice and consent to their ratification, subject to the reservations 
and understandings which are noted. 


1. Convention with the Union of South Africa relating to income 
taxes, signed at Pretoria, December 13, 1946 (Executive O, 80th 
Cong., Ist sess.). 

Approval recommended with an understanding relative to the 
collection provisions of article XV. 

2. Convention with the Union of South Africa relating to estate 
taxes, signed at Capetown, April 10, 1947 (Executive FF, 80th Cong., 
lst sess.). 

Approval recommended with an understanding relative to the 
collection provisions of article VIII. 

3. Convention with New Zealand relating to income taxes, signed at 
Washington, March 16, 1948 (Executive J, 80th Cong., 2d sess.). 

Approval recommended subject to a reservation relative to taxes 
collectible from public entertainers. 

4. Convention with Norway relating to income taxes, signed at 
Washington, June 13, 1949 (Executive Q, 81st Cong., 1st sess.). 
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RATIFICATION OF CERTAIN CONVENTIONS 


Approval recommended subject to an understanding relative to the 
collection provisions of article XVII. 

5. Convention with Norway relating to estate taxes, signed at 
Washington, June 13, 1949 (Executive R, 81st Cong., 1st sess.). 

Approval recommended subject to a reservation respecting the 
collection provisions of article LX. 

6. Convention with Ireland relating to estate taxes, signed at 
Dublin, September 13, 1949 (Executive E, 81st Cong., 2d sess.). 

_ Approval recommended subject to no reservations or understand- 
ings. 

7. Convention with Ireland relating to income taxes, signed at 
Dublin, September 13, 1949 (Executive F, 81st Cong., 2d sess.). 

Approval recommended subject to reservations relative to the 
capital gains provisions of article XIV and the accumulated earnings 
provisions of article XVI. 

8. Convention with Greece relating to estate taxes, signed at 
Athens, February 20, 1950 (Executive K, 81st Cong., 2d sess.). 

Approval recommended subject to a reservation regarding the 
collection provisions of article LX. 

9. Convention with Greece relating to income taxes, signed at 
Athens, February 20, 1950 (Executive L, 81st Cong., 2d sess.). 

Approval recommended subject to an understanding with respect to 
the collection provisions of article XTX. 

10. Convention with Canada relating to income taxes, signed at 
Ottawa, June 12, 1950 (Executive R, 81st Cong., 2d sess.). 

Approval recommended subject to a reservation relating to the 
professional earnings of public entertainers. 

11. Convention with Canada relating to estate taxes, signed at 
Ottawa, June 12, 1950 (Executive S, 81st Cong., 2d sess.). 

Approval recommended subject to no reservations or understand- 
ings. 

59. Protocol with the Union of South Africa, relating to estate 
taxes, signed at Pretoria, July 14, 1950 (Executive T, 81st Cong., 
2d sess.). 

Approval recommended subject to an understanding relative to the 
collection provision referred to above under Executive FF. 

13. Protocol with the Union of South Africa, relating to income 
taxes, signed at Pretoria, July 14, 1950 (Executive U, 81st Cong., 
2d sess.). 

Approval recommended subject to a reservation relating to the 
profits of public entertainers and the understanding referred to under 
Executive O above. 

14. Convention with Switzerland, relating to income taxes, signed 
at Washington, May 24, 1951 (Executive N, 82d Cong., 1st sess.) 

Approval recommended subject to reservation regarding profits of 
public entertainers. 

The precise terms of the reservations and understandings appear in 
the resolutions of ratification which this report accompanies. They are 
discussed in more detail in part III of this report entitled “ Analysis of 
Pending Conventions and Committee Recommendations.” 


II. SuscoMMITTEE HEARINGS 


A subcommittee under the chairmanship of Senator George, and 
including as members Senators Gillette, Smith of New Jersey, and 
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Hickenlooper, held public hearings on April 12 and 13, 1951. The 
executive branch of the Government was represented at these hearings 
by Mr. Eldon P. King, Special Deputy Commissioner, Bureau of 
Internal Revenue, and by Mr. Frederick Livesey, Office of Financial 
and Development Policy, Department of State. The committee also 
heard representatives of the National Foreign Trade Council, the 
United States Council of the International Chamber of Commerce, 
the Artists’ Managers Guild, and the Seas Shipping Co. In addition, 
the committee received and studied a number of communications 
from organized groups and individuals. 

Representatives of the staff of the Joint Committee on Internal 
Revenue Taxation also participated in the hearings. 

After the conclusion of the public hearings, the subcommittee met 
in executive session on June 1, 1951, with Mr. Colin F. Stam, chief of 
staff, Joint Committee on Internal Revenue Taxation, and Mr. King 
to consider the form of its recommendations to the full committee. 

On June 29, 1951, the full committee approved the recommenda- 
tions of the subcommittee. 


III. Anatysis oF PENDING CONVENTIONS AND COMMITTEE 
RECOMMENDATIONS 


In response to a request of the chairman of the subcommittee, the 
staff of the Joint Committee on Internal Revenue Taxation prepared 
an analysis of the provisions of the pending conventions for the use 
of the committee, giving particular attention to the effect of the pro- 
visions upon the revenue laws of the United States. 

Inasmuch as the pending conventions have many substantially sim- 
ilar provisions, those dealing with income taxes are discussed together 
for the purpose of this report and those relating to estate taxation 
are discussed together. To the extent that a convention departs in 
any particular from the general pattern, that fact will be brought 
out. The two protocols with South Africa are discussed together 
with the pending South African conventions which they supplement. 
The two conventions with Canada are discussed separately inasmuch 
as they supplement or modify conventions which are already in effect. 

Insofar as the United States is concerned, the various conventions 
relate only to the income and estate taxes of the Federal Govern- 
ment, and they have no effect upon the income, estate, or inheritance 
taxes imposed by any State, Territory, or possession of the United 
States or the District of Columbia. 


A. CONVENTIONS RELATING TO ESTATE TAXES 


The estate tax conventions are explained, first, from the standpoint 
of their effect upon the estate tax imposed by the United States and, 
then, from the standpoint of their effect upon the estate duties imposed 
by Ireland and the Union of South Africa and the taxes on inheritances 
imposed by Norway and Greece. 


(1) UNITED STATES 


In the imposition of the Federal estate tax, estates of decedents are 
classified in two categories: First, estates taxed on the basis of domicile 
or citizenship (i. e., decedents domiciled in or citizens of the United 
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States at time of death), and, second, estates taxed on the basis of 
situs of property (i. e., property situated in the United States in cases 
of noncitizens of the United States domiciled outside the United 
States). 

Citizens of the United States 


Under the Internal Revenue (¢ Code, the Federal estate tax applies to 
the entire estate of a citizen of the United States regardless of where 
domiciled or where the property is situated, with the one exception 
that it does not apply to real estate located outside of the United 
States. The conventions do not change these basic rules, but remove 
double taxation by allowing a credit for South African and Irish estate 
duties and Norwegian and Greek taxes on inheritances which are paid 
with respect to property (other than real estate) situated in those 
countries. ‘The conventions allow a further credit in case the United 
States imposes tax by reason of the decedents being domiciled in this 
country in accordance with the laws of the United States, and the 
particular foreign government concerned imposes tax by reason of the 
decedent being domiciled in that country in accordance with its own 
laws. It is not anticipated that such cases of “double domicile” will 
be of frequent occurrence. In such a case, in addition to the credit 
previously explained with respect to property deemed situated only 
in Ireland, the Union of South Africa, or Norway, there will be 
allowed by each contracting re with respect to any property (@) 
deemed situated in both countries, or (6) deemed situated in neither of 
the contracting countries, a credit against its tax of that portion of the 
smaller of the two taxes attributable to such property which such tax 
of the crediting country bears to the sum of such taxes of both coun- 
tries. In the case of Greece, however, the latter credit is allowed only 
where the property is deemed situated in neither of the contracting 
countries (clause (5) above). Furthermore, in the convention with 
Norway the second of the above formulas ts also applicable, in addition 
to cases where the decedent is deemed domiciled in both states, to the 
case where the decedent is deemed to be domiciled in one state and a 
national of the other state, and to the case where the decedent is 
deevred to be a national of both contracting states. 

As an example of the application of the first of the above formulas, 
in the case of a decedent who at time of death was a citizen of the 
United States domiciled in Italy owning a total of $500,000 worth of 
Pate property of which $300,000 is situated in Ireland, a credit 
for the Trish death duty paid with respect to the $300,000 would be 
allowed against the United States estate tax. Such credit, however, 
cannot exceed the proportion of the entire United States estate tax 
(computed without the credit) which $300,000 bears to $500,000, or 
three-fifths of the United States tax. 

As an example of the further credit allowed under the second 
formula, suppose the decedent is regarded by the Umited States 
Government as domiciled in the United States and by the Irish 
Government as domiciled in Ireland, and the total gross estate con- 
sists of personal property wor th $500,000, of which $300,000 is situated 
in Ireland, $50,000 is situated in Spain, and $150,000 is situated in the 
United States. In this example both the United States and Ireland 
tax the entire $500,000. As in the first example, the United States 
will allow a credit for the Irish tax paid with respect to the $300,000 
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worth of property situated in Ireland. Since Ireland regards the 
decedent as domiciled in Ireland, it will allow a credit for the United 
States tax paid with respect to the $150,000 worth of property situated 
in the United States. Furthermore, since this is a so-called double- 
domicile case, the second formula will also apply, and both countries 
will allow eredits for taxes imposed by the contracting countries with 
respect to the property situated in Spain. If the U nited States tax 
(before computing the credit) which is attributable to the $50,000 
worth of property situated in Spain is $5,000, and the Irish tax 
(before computing the credit) which is attributable to the same 
Spanish property is $6,000, the credit allowable by the United States is 


$5,000 


ae 5,000 =$2,272. 
311,000 $%:000=$2,272.73, 


and the credit allowable by Ireland is 


$6,000 
$11,000 


Noncitizens domiciled in the United States 


As in the case of a citizen of the United States, the Federal estate 
tax applies under the Internal Revenue Code to the entire estate 
(other than real estate located outside of the United States) of a non- 
citizen who at time of death was domiciled in the United States. The 
conventions remove double taxation by allowing a credit for the 
Irish and South African estate duties and the Norwegian and Greek 
taxes on inheritances paid with respect to property (other than real 
estate) situated in those respective countries. The conventions pro- 
vide for a further credit in cases where the United States imposes tax by 
reason of the decedent’s being domiciled in this country in accordance 
with the laws of the United States, and the other contracting govern- 
ments impose tax by reason of the decedent’s being domiciled in their 
countries in accordance with their respective laws “(or ordinarily resi- 
dent therein in the case of South Afr ica). The operation of such 
further credit is explained in the preceding paragraph. 


X $5,000 =$2,727.27 


Noneitizens not domiciled in the United States 


(a) Domiciled in Ireland, the Union of South Africa, Norway or 
Greece.—In the case of a decedent not domiciled in or a citizen of the 
United States who was domiciled in Ireland, Norway, or Greece at 
the time of death, or ordinarily resident in South Africa at time of 
death, the Federal estate tax is applicable only to property situated 
within the United States. Article ITI of the respective conventions, 
article IV in the case of Greece, establishes certain rules for the pur- 
pose of determining the situs of property which are applicable, in the 

case of the conventions with Ireland and Greece, if the decedent was 
danse iled in the country of either contracting party, or, in the case of 
the convention with South Africa, was either domiciled in the United 
States or ‘ordinarily resident” in South Africa, or, in the case of the 
convention with Norway, was either domiciled in or a citizen of either 
country. Under the United States law stock in a foreign corporation 
is deemed to be property situated within the United States if the stock 
certificate is physically located in the United States. Furthermore, 
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stock in an American corporation is deemed to be property situated 
in the United States regardless of where the certificate is located. 
Under the conventions, stock in any corporation is deemed to be 
situated in the country in which the corporation was created regardless 
of the location of the stock certificate. The Irish convention contains 
an exception to this rule in that it provides that, with respect to the 
stock of corporations organized in the United Kingdom or Northern 
Ireland which are registered on a branch register of Ireland kept for 
Irish residents, such stock shall be deemed to be situated in Ireland. 

Under United States law, bonds, regardless of the residence of the 
obligor, are deemed to be situated in the country where the bond 
certificates are located. Except in the case of Norway, under the 
conventions bonds are deemed to be situated in the contracting coun- 
try where the decedent was domiciled at the time of death (“ordinarily 
resident” in the case of South Africa); and this rule in effect consti- 
tutes an exemption from tax imposed upon the basis of situs of 
property. In the case of the convention with Norway, if the United 
States asserts tax on the basis of situs of property, no “change i is made 
in the present United States situs rule with respect to bonds, but, if 
neither country imposes tax on the basis of situs, the bonds shall be 
deemed situated in the country where the decedent was domiciled. 
The above rules are applicable with respect to debts (other than bonds) 
except that, in the case of the convention with Norway, such debts 
are deemed to be situated in the country in which the ‘debtor was a 
resident, rather than a domiciliary, at the time of death. 

Other rules of situs set forth in the respective conventions confirm 
existing rules relative to the estate tax under the Internal Revenue 
Code, including the situs of real property, tangible personal property, 
ships, patents, trademarks, copyrights, good will, judgment debts, 
etc. Proceeds of a policy of insurance on the life of the decedent and 
bank accounts are, under the conventions, deemed to be situated in 
the contracting country where the decedent was domiciled (‘or 
ordinarily resident” if in South Africa) or, in the case of Norway, 
where the insurance company or bank is organized, at the time of 
death; and, except in the case of Norway, such rules constitute in 
effect exemptions from tax imposed on the basis of situs of property. 
Under the Internal Revenue Code, in the case of nonresident aliens, 
such insurance proceeds and practically all such bank deposits are 
similarly deemed situated outside the United States and in effect 
exempted from tax imposed upon the basis of situs of property. The 
general rules set forth in these conventions are, with the exception of 
minor departures from the general pattern noted above which are 
necessitated by differences in the laws of the contracting governments, 
in accord with those established in the earlier conventions with the 
United Kingdom and France. 

(6) Prorated exemptions.—In the Norwegian and Greek conventions, 
provision is made for the liberalization of the United States rule 
relating to the specific exemption of $2,000 with respect to the estates 
of nonresident alien decedents. In application, the provisions insure 
that the specific exemption shall not be less than $2,000 in the case 
of a decedent domiciled in Norway or Greece but may exceed that 
amount since it will not be less than the proportion of the exemption 
allowable in the case of a decedent domiciled in the United States 
($60,000) which the value of the property situated in the United States 
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bears to the entire gross estate. The effect of this liberalization of the 
specific exemption is to exempt from all Federal estate tax those cases 
in which the gross estate wheresoever situated does not exceed $60,000. 

In the case of the Greek convention, this prorated formula also 
extends to deductions for property previously taxed and deductions 
for charitable bequests. This extension is similar to the provision of 
the existing French convention except that in the latter the prorated 
exemption also extends to the marital deduction. Under the Canadian 
convention, the prorated formula extends, as in the case of Norway, 
only to the specific exemption. The United Kingdom and other con- 
ventions contain no provision for prorated exemptions. 

(c) Domiciled outside Ireland and Greece, or not ordinarily resident in 
South Africa—The conventions, of course, make no change in the 
Federal estate tax law as applied to the estate of a nonresident alien not 
domiciled in Ireland or Greece, or not ‘ordinarily resident” in the 
Union of South Africa. The existing Federal estate tax law provides 
that the estate of such an alien is taxable with respect to his property 
situated within the United States. For example, if the certificate of 
stock in a foreign corporation is physically located in the United 
States the stock is still regarded as property situated within the 
United States. Similarly in the case of a nonresident alien neither 
domiciled in, nor a citizen of, Norway no change is made in the 
application of United States tax. 

(2) IRELAND 


In the imposition of the estate duty in Ireland estates of decedents 
are mainly classified in two categories, as in the United Kingdom: 
First, estates taxed on the basis of domicile (decedents who were 
domiciled in Ireland at time of death), and, second, estates taxed on 
the basis of situs of property (property situated in Ireland in the case 
of decedents who at time of death were domiciled outside Ireland). 
To a limited extent, the Irish estate duty is also imposed with respect 
to property passing under a disposition governed by Irish law even 
though the decedent was not domiciled in Ireland and the vropertv 
was not situated in Ireland. This is likewise true in the case of the 
United Kingdom. Unlike the United States, no distinction is made as 
to citizenship. 


Decedents domiciled in Ireland 


In the case of a decedent (whether or not a United States citizen) 
domiciled in Ireland at the time of his death, the estate duty applies 
to all of his property wherever situated except immovable property 
outside Ireland. This rule is not changed by the convention. How- 
ever, double taxation is avoided under the convention with respect 
to property situated in the United States by allowing a credit under 
article V (1) for the United States tax paid with respect to such 
property. The convention provides for a further credit under article 
V (2) in the case where Ireland imposes tax by reason of the decedent’s 
being domiciled in that country in accordance with the laws of 
Ireland, and the United States imposes tax by reason of the decedent’s 
being domiciled in this country in accordance with the laws of the 
United States. In such a case, in addition to the credit previously 
explained with respect to property deemed situated only in the United 
States, there will be allowed by each contracting country withrespect 
to any property (a) deemed situated in both countries, or (6) deemed 
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situated in neither of the contracting countries, a credit against its 
tax of that portion of the smaller of the two taxes attributable to such 
property which said tax of the crediting country bears to the sum of 
such taxes of both countries. It is anticipated that such cases of 
“double domicile” will be unusual. 


Decedents not domiciled in Ireland 


In the case of a decedent not domiciled in Ireland at the time of 
his death, the estate duty applies only to property situated in Ireland 
except in ‘the case of property passing under a disposition governed by 
Trish law. In the case of a decedent domiciled in the United States, 
stock in a corporation is, under the convention, deemed situated where 
such corporation was created regardless of the location of the stock 
certificates or the transfer agent. The only exception to this rule is 
that provided with respect to the stocks of corporations organized in 
the United Kingdom or Northern Ireland and registered on a branch 
register of Ireland kept for Irish residents, in which case the stock is 
deemed situated in Ireland. Thus, in the case of a decedent domiciled 
in the United States, the estate duty in Ireland would not be applicable 
to American stock even though the stock certificate and the transfer 
agent may be located in Dublin. The other rules of situs heretofore 
explained are also controlling with respect to the application of the 
estate duties imposed in Ireland. 

It has already been noted that Ireland, as in the case of the United 
Kingdom, in addition to assuming tax jurisdiction on the basis of domi- 
cile and the situs of property, also assumes jurisdiction by reason of 
property passing under a disposition governed by its law. For ex- 
ample, in the case of an American citizen domiciled in the United 
States who, within a short period before death, transferred property 
(situated in the United States) by gift under an Irish trust, the trustees 
residing in Ireland, the disposition of the property so transferred is 
governed by Irish law. Article V (3) of the convention provides that 
in such a case Ireland will allow a credit for the United States tax paid 
with respect to any such property situated in the United States. The 
convention with the United Kingdom does not contain an express 
provision for such a credit, but it is understood that in practice such 
a credit is granted by the United Kingdom. 


(3) UNION OF SOUTH AFRICA 


In the imposition of the estate duty, South Africa classifies the 
estates of decedents into two categories: First, estates taxed on the 
basis of ordinary residence (deced lents who were “ordinar ily resident” 
in South Africa at the time of death), and, sec ond, estates taxed on 
the basis of situs of proj erty (property situated in South Africa in 
cases of decedents who at time of death were “ordinarily resident” 
outside South Africa). Unlike the United States, no distinction is 
made as to citizenship. 

Decedents “ordinarily resident” in South Africa 
In the case of a decedent (whether or not a United States citizen) 
“ordinarily resident”? in South Africa at the time of his death, the 
South African estate duty applies to all property regarded as situated 


within the Union and, to a limited extent, to personal property 
situated outside of the Union. The term “ordinarily resident” means, 
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as distinguished from “domiciled,” habitually resident or resident in 
the ordinary course of a person’s life. With this difference, the 
credits provided in article V to avoid double taxation operate in the 
same manner as those previously described with respect to the con- 
vention with Ireland, and the technical details are not repeated here. 
In general, the convention provides a credit with respect to propert 

situated in the United States for the United States tax paid with 
respect to such property, and a further credit in the case where South 
Africa imposes a tax by reason of the decedent being ‘ordinarily 
resident” in that country in accordance with the laws of South 
Africa, and the United States imposes tax by reason of the decedent 
being domiciled in this country m accordance with the laws of the 
United States. It is anticipated that the latter credit will be of 
somewhat greater importance with respect to the South African con- 
vention than the similar credit provided in the other conventions 
inasmuch as the concept of “ordinary residence” appears to have a 
somewhat broader connotation than the concept of “domicile.” 


Decedents not “ordinarily resident” in South Africa 


In the case of a decedent not “ordinarily resident” in South Africa, 
the estate duty applies only to property situated in South Africa. 
For this purpose, property situated i in South Africa includes: (1) im- 
movable property situated in the Union, (2) corporeal movable 
(tangible personal) property situated in the Union, (3) debt secured 

upon immovable property by bond registered in the Union, (4) debt 
recoverable by right of action enforceable i in the courts of the Union, 
(5) shares of stock of domestic companies or of foreign companies 
doing business in the Union, if transfer of ownership is required to be 
registered in the Union, and (6) bonds issued by domestic or by 
foreign companies doing business in the Union, and bonds of the 
Union Government or subdivision or municipality thereof, if transfer 
of ownership is required to be registered in the Union. 

The rules of situs heretofore explained with respect to these con- 
ventions in general are controlling with respect to the application 
of the estate duties imposed in South Africa, and it may be noted that 
the application of the South African estate duties is in no instance 
extended by these rules of situs of property. It should also be noted 
that, under a special proviso at the end of article III, the application 
of the situs rules is, in general, restricted to property includible for tax 
by the other contrac ting country. Thus, in the case of a decedent who 
was not domiciled in or a citizen of the United States but who was ordi- 
narily resident in South Africa, the situs rules will not operate to 
restrict the application of the Federal estate tax to particular property 
if such property is not subjected to the South African estate duty. 


(4) NORWAY 


The application of the tax on inheritances imposed by Norway is 
based upon the domicile or the nationality of the decedent (dece- 
dents who were either domiciled in Norway or were nationals of 
Norway at the time of death). The tax is not based upon the situs 
of property except in the case of real property or interests in real 
property. , 

75119—51——2 





















10 RATIFICATION OF CERTAIN CONVENTIONS 


Decedents domiciled in Norway or of Norwegian nationality 


In the case of a decedent (whether or not a United States citizen) 
domiciled in Norway at the time of death or who was a national of 
Norway (regardless of where domiciled) at such time, the Norwegian 
tax on inheritances applies to the entire property regardless of its 
situs (including real property situated outside Norway, unless taxed 
by the State where such real property is located). 

For the purpose of avoiding double taxation, the convention pro- 
vides credits as heretofore described. 


Decedents neither domiciled in Norway nor of Norwegian nationality 


In the case of a decedent who is not domiciled in Norway and who 
is not a national of Norway, the tax on inheritances applies only to 
real property and interests in real property situated in Norway. It 
does not apply to personal property irrespective of where located. 
Therefore, the opportunities for double taxation are considerably 
limited. Nevertheless, the convention contains rules of situs of 
property substantially similar to those already described with respect 
to the other conventions. There has been some indication that 
Norway may revise its inheritance tax statute to provide for the 
imposition of tax on the basis of situs of property. The rules of situs 
differ in one major respect from those set forth in the other conventions 
in that debts constituting asscts of the estate (including proceeds of 
insurance but exclusive of other forms of indebtedness for which 
specific provision is made) are regarded as situated in the country 
where the debtor resides, rather than where the decedent was dom- 
iciled. Any property not specifically covered by situs rules is deemed 
to be situated in the country where the decedent was domiciled at 
the time of death. 

The conventions discussed earlier provide that the rules of situs 
included therein should be applicable only where the decedent was 
domiciled in either contracting state (‘ordinarily resident” in the 
cease of South Africa). Unlike those conventions, the treaty with 
Norway provides that the rules of situs shall be applicable to the 
estates of decedents who are either domiciled in or who are citizens 
of either contracting state. 

(5) GREECE 


In the imposition of the inheritance tax in Greece, estates of de- 
cedents are classified in two categories: First, estates taxed on the 
basis of domicile or nationality (decedents who were either domiciled 
in or subjects of Greece at the time of death), and, second, estates 
taxed on the basis of the situs of property (property situated in Greece 
in the case of decedents who at time of death were neither domiciled 
in nor subjects of Greece). 

Decedents domiciled in or nationals of Greece 


In the case of a decedent who was a national of Greece, regard- 
less of domicile, at the time of death, or a decedent domiciled in 
Greece at the time of death, the Greek inheritance tax applies to all 
of his property wherever situated except immovable property situated 
outside of Greece. This rule is not changed by the convention. 

For the purpose of avoiding double taxation, the convention pro- 
vides credits as heretofore described. However, as pointed out 
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earlier in this report, unlike the other conventions being considered, 
the convention with Greece does not provide for the allowance of 
credit by either country for the tax imposed by the other country on 
property deemed to be situated in both countries. For example, 
under article IV, bonds, bank deposits, and certain other categories 
of property are deemed to be situated in the state in which the de- 
ceased person was domiciled at death. Under such rule, if the dece- 
dent is held to be domiciled both in Greece and the United States at 
death, both states will tax bonds and bank accounts and neither 
state will allow any credit with respect to the tax imposed by the 
other state on such property. 


Decedents not domiciled in or nationgls of Greece 


In the case of a decedent who is neither domiciled in nor a national 
of Greece at the time of death, the Greek tax on inheritances applies 
only to property deemed situated in Greece. 

The rules of situs are substantially identical to the general rules 
heretofore described with respect to the other pending conventions. 


(6) EXCHANGE OF INFORMATION 


The four pending conventions discussed above contain provisions 
for the exchange of information between the United States and the 
contracting governments with respect to death taxes in a manner 
po to that contained in the death-duty conventions already in 
effect. 


(7) COLLECTION OF TAXES 


Provision is made in the conventions with South Africa, Norway, 
and Greece for mutual assistance in the collection of taxes. No similar 
provision appears in the convention with Ireland (or the existing 
conventions with Canada and the United Kingdom). 

The conventions provide (in the case of South Africa as amended 
by the protocol) that the assistance and support to be given by each 
contracting State shall not be accorded in respect of citizens or na- 
tionals, or estates of citizens or nationals, of the contracting State to 
which application is made for assistance in collection unless such 
citizen or national or estate is entitled to the allowance of a credit 
under the applicable convention. In the case of the existing con- 
vention with France, the restriction upon according support and 
assistance with respect to such nationals is imposed without limitation. 

The committee believes that these collection provisions of the 
pending estate tax conventions are too broad. As a general rule, it 
is not believed wise to have one government collect the taxes which are 
due to another government. Therefore, the committee recommends 
that these provisions be eliminated entirely from the pending conven- 
tions, with the exception that the provision of the South African 
convention, as amended by the protocol, be accepted subject to the 
understanding that its application will be limited to those cases in 
which the estate of a decedent claims a credit under article V of the 
convention. The committee recommends this limited exception in 
the case of the South African convention in view of the fact that the 
converition is retroactive to 1944 and the fact that the estates con- 
cerned have been on notice with respect to the collection provision 
since that time. 
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(8) EFFECTIVE DATES OF THE CONVENTIONS 


The conventions will become effective on the date of exchange of 
instruments of ratification as to estates of persons dying on or after 
that date, or, in the case of the conventions with Ireland and South 
Africa, at the option of the personal representative, as to the estate 
of any person dying before that date and after June 30, 1944 (in the 
case of South Afric: ‘a), or after the last day of the calendar year im- 
mediately preceding the date of the exchange of ratification (in the 
case of Ireland). 


B. CONVENTIONS RELATING TO INCOME TAXES 


This section of the reports deals with the income tax conventions 
with the Union of South Africa (including the supplementary protocol), 
New Zealand, Norway, Ireland, Greece, and Switzerland. (The 
supplementary convention with Canada is treated separately.) 
Substantially similar provisions appear in these treaties. For that 
reason the following discussion is divided into consideration of the 
major items dealt with in the conventions, and the various treaties are 
discussed together under each of those headings. 

Double taxation arises, in the absence of reciprocal agreements such 
as are represented by the conventions and protocols under considera- 
tion, from the fact that the various governments assume and exercise 
broad, and frequently overlapping, taxing jurisdictions. In general, 
the United States assumes the right to tax its nationals and domestic 
corporations on their entire income without regard to source. It 
likewise assumes the right to tax its residents, regardless of nationality, 
on the same broad basis. Alien nonresidents, on the other hand, are 
taxed only on income from sources within the United States, and 
foreign corporations are taxed only on income from sources within 
the United States. The Union of South Africa imposes its taxes 
primarily upon income derived from sources within the Union. New 
Zealand does not use citizenship as a basis of tax but taxes New 
Zealand residents on their entire income, regardless of the source from 
which derived. With respect to nonresidents, it taxes only the income 
derived from sources within New Zealand. Norway imposes tax on 
the same basis as New Zealand, except that with regard to nonresidents 
it only taxes the income from certain specified sources and property 
located in Norway. Ireland generally applies the same taxing rule 
as the United Kingdom—residents on their entire income and non- 
residents on their income from sources within Ireland. Greece has two 
income taxes each of which it imposes on a somewhat different basis. 
Its schedular tax (applied both to individuals and corporations) is 
generally imposed only on income from sources within Greece, although 
income from abroad (i. e., dividends) is subject to tax if “enjoyed” in 
Greece. The general tax (applied only to natural persons) is imposed 
on the entire income of a Greek national, regardless of residence, and 
on the entire income of a resident of Greece. Thus, the iatter tax 
is similar to the United States income tax with respect to the broad 
scope of its application. Switzerland imposes both federal and local 
income taxes, of which the latter are the most important. The 
Swiss taxes on income are based primarily on the domicile of the 
taxpayer and the source of the income. 
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In general, the conventions avoid double taxation by a system of 
reciprocal exemptions and by reciprocal adoption of the principle of 
the United States tax credit system. The provisions reserving to 
each state the right to tax its own citizens, residents, and corporations 
without regard to the conventions are analogous in principle to similar 


provisions found in all income tax conventions to which the United 
States is a party. 
(1) BUSINESS INCOME 


All six of the conventions under consideration adopt the principle 
that an enterprise of one of the contracting states shall not be subject 
to tax in the other contracting state unless it is engaged in a trade or 
business in that state through a “permanent establishment”’ situated 
therein. A “permanent establishment” is generally defined to mean 
a branch, factory, workshop, warehouse, and other similar fixed places 
of business and does not include a mere agent or broker. To the 
extent that such an enterprise is carrying on a trade or business 
through a permanent establishment, it is to be taxable only on the 
profits derived from sources within the taxing country. This pro- 
vision does not extend to mere investment income or income derived 
from the furnishing of personal services. Moreover, each of the con- 
ventions provide that no profit shall be deemed to arise from the mere 
purchase of goods or merchandise. 

The conventions provide in appropriate instances for the adjust- 
ment of the accounts of a branch or other related business entity of 
one contracting state within another contracting state in order that 
the branch accounts will reflect its profits as accurately as possible. 


(2) DIVIDENDS AND INTEREST 


The South African convention originally provided (art. XII) that 
dividends and interest paid by a South African corporation to South 
African residents other than United States citizens and to South 
African corporations would be exempt from United States tax to the 
extent taxed by South Africa. This provision represented a unilateral 
concession by the United States. Subsequent efforts to have South 
Africa agree to a similar provision respecting the Union’s undis- 
tributed profits tax and its nonresident shareholder’s tax having 
failed, the two Governments have agreed (art. V of the pending proto- 
col) to delete article XII of the convention entirely. 

On a reciprocal basis, the New Zealand convention provides (art. 
XII) that dividends (without reference to interest) paid by a New 
Zealand corporation shall be exempt from tax except where the 
recipient is a citizen or a resident of the United States or is a United 
States corporation. 

The Norwegian convention makes no reference to the payment of 
dividends but provides (art. VI) that interest on any form of indebted- 
ness derived from sources within one country by a resident of the 
other (including a corporation or other business entity not having a 
permanent establishment in the former country) shall be exempt in 
the country from which derived. The Irish convention has a similar 
provision (art. VII), but it does not apply to interest paid by a cor- 
poration resident in one of the contracting countries to a corporation 
of the other country which controls, directly or indirectly, more than 
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50 percent of the entire voting power in the payor corporation. This 
provision is practically identical with article VI of the convention 
with Greece. Moreover, with respect to both interest and dividends, 
article XV of the convention with Ireland provides that such pay- 
ments made by a corporation of one of the contracting states after a 
date specified shall be exempt from tax by the other state unless the 
recipient is a citizen or resident (in the case of the United States) or 
a resident (in the case of Ireland) of that other state. 

The treaty with Greece contains a unilateral provision (art. IX) 
to the effect that dividends and interest paid by a Greek corporation 
shall be exempt from United States tax except where the recipient 
is a citizen, resident or corporation of the United States. Under the 
Internal Revenue Code, interest and dividends paid by a foreign 
corporation may, under certain conditions, constitute income from 
sources within the United States and consequently subject to United 
States tax in the hands of the nonresident alien recipient of such items. 
In practice, it is only in rare instances that it is practicable to ascer- 
tain whether a foreign corporation derives more than the requisite 
percentage of its gross income from United States sources so as to 
constitute its interest and dividends income from sources within the 
United States. 

Article VI of both the Irish and New Zealand conventions provides, 
unlike the other pending conventions, that the rate of United States 
tax on dividends derived from sources within the United States by 
a resident of those two countries not engaged in a trade or business 
within the United States through a permanent establishment therein 
shall not exceed 15 percent. In the case of a dividend moving from 
a subsidiary to a parent, the rate, subject to certain limitations, is 
not to exceed 5 percent. The effect of these provisions is to reduce 
the present United States withholding rate from 30 percent to 15 
or 5 percent, as the case may be. This reduction is likewise provided 
in the existing conventions with the United Kingdom, Canada, Den- 
mark, and the Netherlands. 

Neither Irish nor New Zealand law at the present time subjects 
to tax the dividends of Irish or New Zealand (respectively) corpora- 
tions. The corporation alone is taxed, and the tax paid by the cor- 
poration is regarded as being paid on behalf of the shareholders 
therein. 

Of course, the reduction of the United States withholding rate does 
not affect United States citizens resident in Ireland or New Zealand 
as such persons are not subject in any event to such withholding tax. 

The conyentions with Greece, Ireland, and Norway exempt on a 
reciprocal basis interest derived from sources within one country by 
residents of the other. Neither the South African or the New Zealand 
conventions contain such an exemption. However, the existing oon- 
ventions with the United Kingdom, Denmark, and the Netherlands 
do provide for such a reciprocal exemption. 

Under article VI of the convention with Switzerland there would be 
a reciprocal reduction in each country from 30 percent to 15 percent 
in the tax rate on dividends derived from sources within such country 
by a resident, corporation, or other entity of the other country not 
having a permanent establishment in the country from which the 
dividends are derived. There would be a reduction, subject to certain 
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qualifications, to 5 percent in the tax rates with respect to such divi- 
dends if the shareholder is a corporation which controls, directly or” 
indirectly, at least 95 percent of the voting power in the corporation 
paying the dividends and if not more than 25 percent of the gross 
income of such paying corporation is derived from interest and divi- 
dends other than interest and dividends received from its own sub- 
sidiary corporations. 

The reduced rate of 15 percent would not apply to Swiss tax on 
dividends derived from Swiss sources by a Swiss citizen who is resident 
in the United States and who is not also a citizen of the United States. 
Switzerland wishes to place no limitation on the imposition of its 
dividend taxes with respect to its own citizens, except as to those 
having dual nationality. No corresponding provision is found in any 
other treaty to which the United States is a party, but it has no effect 
upon United States taxation. 

The Swiss tax of 30 percent would be withheld at the source and a 
refund to reduce it in accordance with the provisions of article VI 
would be made upon a claim duly filed therefor by the recipient in the 
United States. Such claims for refund are necessitated by the 
difficulty in identifying the owner of shares which arises from the fact 
that the standard form of stock certificate in Switzerland is the 
bearer share. 

The Swiss convention provides that, with respect to interest on any 
form of indebtedness, the rate of tax shall be reduced to 5 percent on 
interest derived from sources within one country by a resident, corpo- 
ration, or other entity of the other country not having a permanent 
establishment in the country from which the interest is derived. In 
the case of the convention with Switzerland a tax of 5 percent is 
retained because of the fact that in Switzerland there is imposed on 
interest, in addition to the income tax, a 5-percent coupon or stamp 
tax. The special features explained above with respect to the reduc- 
tion of tax on dividends apply also in regard to the reduction of tax 
on interest. 

Article XIV of the Swiss convention provides that dividends and 
interest paid by any foreign corporation to a nonresident alien resident 
in Switzerland or to a Swiss corporation, not having a permanent 
establishment in the United States, shall be exempt from United 
States tax. Reciprocally, dividends and interest paid by a corpora- 
tion other than a Swiss corporation to a resident or corporation of the 
United States not having a permanent establishment in Switzerland 
shall be exempt from Swiss tax. 

As thus drawn, the article is narrower than the corresponding articles 
of other conventions in that the exemption granted is confined to non- 
resident aliens residing in Switzerland and to Swiss corporations, 
whereas other conventions extend the exemption to nonresident aliens 
and foreign corporations generally (for example, Article XV, United 
Kingdom; Article XII, Netherlands and New Zealand; Article IX, 
Greece; Article XII, Canada). It is broader in that the exemption 
thus restricted extends to dividends and interest paid by any foreign 
corporation, whereas other conventions have confined the principle to 
dividends and interest paid by a corporation of the particular country 
with which the convention was entered into. 
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(3) COMPENSATION FOR PERSONAL SERVICES 


(A discussion of the treatment of pensions and annuities will be 
found below under that heading.) 

The six conventions (South Africa—art. II of the protocol; New 
Zealand—art. IX; Norway—art. X; Ireland—art. XI; Greece; 
Switzerland—art. X) all adopt the principle of reciprocal exemption 
for compensation for personal services performed by residents of one 
contracting state who are temporarily within the taxing state for a 
period or periods not to exceed 183 days if the services are performed 
for a resident or corporation of the State of which the person is a resi- 
dent. In the case of Norway, Greece, and Switzerland there is also 
granted a limited exemption where the services are rendered for an 
employer domestic as to the taxing state. 

However, the conventions with New Zealand, South Africa, and 
Switzerland contain an exc eption to the rule. Specifically excepted 
from the scope of the exemption are the profits or remuneration of 
public entertainers such as stage, motion picture or radio artists, 
musicians, and athletes. A modification of such exception is found in 
the Swiss convention, where the income received is less than $10,000 
($5,000 in the case of the Canadian convention discussed separately). 

The committee believes that these exceptions constitute a discrim- 
ination against this particular occupational group. Therefore, the 
committee recommends that the Senate not accept paragraph (4) of 
article IX of the New Zealand convention, paragraph (3) of article IT 
of the South African protocol, and paragraph (4) of article X of the 
Swiss convention. 

(4) GOVERNMENT SALARIES 


Each of the conventions adopts the general principle of the reciprocal 
exemption by each state of salaries and wages paid by the other state, 
or by political subdivisions or territories or possessions thereof. This, 
of course, still permits the United States to tax its own citizens. This 
is true of all tax conventions to which the United States is a party. 

In the case of Norway, Ireland, Greece, and Switzerland this agree- 
ment specifically embraces the payment of pensions by the govern- 
ments concerned. The agreement with New Zealand, on the other 
hand, does not apply to such pensions. The provision of the South 
African convention makes no specific reference to government pen- 
sions. However, the uniform rule of the South African convention 
will apply with respect to both government and private pensions to the 
effect that they will be exempt from tax in the state where received. 

The conventions with New Zealand and Ireland contain a further 
limitation upon the scope of the exemption to the effect that it shall 
not apply to services performed in connection with a profit-making 
activity of one of the contracting states. (This is likewise true of the 
Canadian convention discussed separately.) 


(5) PRIVATE PENSIONS AND ANNUITIES 


The convention with New Zealand makes no provision with respect 
to the treatment of private pensions and annuities. 

The general rule is stated in the conventions with Norway, Greece, 
and Switzerland (art. XI in each case) and in that with Ireland (art. 
XII) which provide that such pensions and annuities shall be exempt 
in the country of source. 
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(6) PROFESSORS, TEACHERS, STUDENTS, AND BUSINESS APPRENTICES 


Each convention contains a substantially identical article which 
provides that the income of professors or teachers from one of the 
contracting states who visit the other state for the purpose of teaching, 
for a period not to exceed 2 years, shall be exempt from tax by the 
latter state. (South Africa—art. IX; New Zealand—art. XIV; Nor- 
way—art. XII; Ireland—art. XVIII; Greece; Switzerland—art. XII.) 
This provision is standard in all later tax conventions to which the 
United States is a party. 

A similar exemption is provided, without time limitation, for stu- 
dents and business apprentices in the taxing state who receive remit- 
tances from the other State. (South Africa—art. X; New Zealand— 
art. XV; Norway—art. XIII; Ireland—art. XIX; Greece; Switzer- 
land—art. XIII.) 


7) RELIGIOUS, CHARITABLE, AND SIMILAR ORGANIZATIONS 


The convention with South Africa (art. XI) provides for the recip- 
rocal exemption of income derived from sources within one of the 
contracting states by a religious, scientific, literary, educational, or 
charitable organization of the other contracting state, under certain 
conditions, from tax by the state from which the income is derived. 
A similar provision is found in the existing convention with Canada. 
The other conventions contain no similar provision. 


(8) SHIPS AND AIRCRAFT 


Each treaty provides for the reciprocal exemption by each state of 
the income derived by an enterprise of the other state from the 
operation of ships or aircraft. This principle has been enunciated in 
the Internal Revenue Code for many years. A special limitation has 
been written into the South African provision to the effect that the 
exemption from South African tax does not apply to “residents” of 
South Africa. Thus, the exemption will not apply to a United States 
corporation, if any, the management and control of which is in the 
Union. The term ‘management and control”’ as applied to a corpo- 
ration is intended to mean the direction of the policies of such corpo- 
ration as determined through the meetings of its board of directors 
or other management group. 


(9) RENTALS AND ROYALTIES 

South Africa 

The South African convention contains no provision with respect 
to industrial and like royalties. However, article III of the protocol 
is designed to apply principles, found in several other conventions, 
whereby a resident of one contracting state deriving rentals from real 
property or royalties from natural resources located in the other 
country may elect for any taxable year to be subject to tax in that 
other country on a net basis. 


New Zealand 


The convention with New Zealand provides (art. VII) that a resi- 
dent of one contracting state receiving rentals from real property or 
royalties from natural resources or royalties from the use or right to 
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use copyrights, patents, etc., derived from sources within the other 
state may elect to be subject to tax on a net basis in the country from 
which derived as if he were engaged in a trade or business in that 
country through a permanent establishment. 

Article VIII provides, on a reciprocal basis, that motion-picture 
rentals derived from one country by a resident of the other country 
not engaged in trade or business through a permanent establishment 
in the first country shall be exempt from tax by the first country. 
(The exemption does not apply to the New Zealand “film hire” tax.) 


Norway 


Article VII of the convention with Norway provides that royalties 
and other amounts received for the right to use copyrights, patents, 
etc. (including motion-picture rentals) shall be exempt from tax by 
the state of source. Thus, the recipient is not afforded an election 
as in the New Zealand convention. There is a special provision, 
moreover, to the effect Lat the accounts of the payor may be adjusted 
(by disallowing a deduction of the amounts paid) if the royalty or 
other amount paid is not considered to be a “reasonable considera- 
tion’”’ for the use of the property. It has been mutually agreed by 
the revenue authorities of the respective countries (a) that such 
proviso will be construed in the administration of the convention as 
not conferring power on such authorities to finally determine whether 
all or portion of the payment referred to above should be denied as a 
deduction to the payor thereof and (6) that such payor has the right 
to appeal the issue to the appropriate judicial tribunal of the country 
the revenue authorities of which undertake to deny as a deduction 
such payment or portion thereof. The committee recommends 
accevtance of the provision in reliance upon this mutual agreement. 

Article VIII provides, as to income from real property (not including 
interest from bonds or mortgages secured by real wg ec and 
royalties from the operation of mines, quarries, or natural resources, 
derived by a resident or corporation of one country from sources in 
the other country, that such a person may elect to be subject to the 
tax of the country of source, on a net basis as though such person 
were engaged in a trade or business through a permanent establish- 
ment therein. The effect of this provision (as in the case of the New 
Zealand and South African conventions) is to allow, for example, the 
Norwegian taxpayer to elect either the United States withholding 
rate of 30 percent on the gross amount of such royalties or rentals, 
or to have the tax determined on a net basis, after deductions and 
credits, respecting his entire gross income from sources within the 
United States, including gross rentals or royalties. 

Treland 


Under the convention with Ireland (art. VIII), royalties and rentals 
from copyrights, patents, etc. (including rentals of motion pictures), 
are to be exempt at source. 

Royalties from natural resources and rentals from real property 
which are located in the United States are to be subject either to a 
withholding tax limited to 15 percent or treated as if the recipient 
were engaged in a trade or business in the United States. The effect 
of this option is discussed above with respect to a similar provision 
in the Norwegian and South African conventions. If the property 
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from which the rentals or royalties are received is located in Ireland 
and (1) the recipient is a resident of the United States, (2) the income 
is subject to United States tax, and (3) the recipient is not engaged 


in a trade or business in Ireland, the income shall be exempt from 
Irish surtax. 


Greece 


The provisions of the convention with Greece (art. VII) with respect 
to the taxation of royalties provide as does the Norwegian convention 
that such income shall be exempt at source. Rentals from motion- 
picture films are specifically excluded from the operation of these pro- 
visions. Under article VIII rentals from real property and natural 
resource royalties may be taken at source on a net basis. 
Switzerland 


Article VIII of the Swiss convention provides for exemption from 
tax in either country of various royalties, including film rentals, de- 
rived from sources within that country by a resident, corporation, or 
other entity of the other country not having a permanent establish- 
ment in the country from which the royalties are derived. 

Article 1X provides that income from real property (including gains 
from the sale or exchange of such property but not including interest 
from mortgages or bonds secured by such property) and royalties 
from the operation of mines, quarries, or other natural resources shall 
be taxable only in the country where such property or such mines, 
quarries, or other natural resources are situated. Like corresponding 
provisions in other tax conventions described above, article 1X. would 
permit the tax liability to be determined upon a net basis. 


(10) CAPITAL GAINS 


The conventions with South Africa, New Zealand, Norway, Greece, 
and Switzerland contain no provision for exemption from tax of capital 
gains. 

Article XIV of the Irish convention provides that a resident of 
Ireland not engaged in a trade or business in the United States shall 
be exempt from the United States tax on gains from the sale or 
exchange of capital assets 

It will be recalled that section 213 of the Revenue Act of 1950 im- 
posed a tax upon the net amount of capital gains derived from sources 
within the United States by a nonresident alien individual not engaged 
in trade or business in the United States but temporarily present 
therein. Article XIV of the pending convention would, of course, 
override the latter amendment with respect to residents of Lreland. 

A provision similar to that of the Irish convention was originally 
contained in the conventions with the Netherlands and Denmark but, 
on the recommendation of the Committee on Foreign Relations, was 
stricken out of each convention by the Senate. Those conventions, 
in each case subject to the reservation here noted, were accepted by 
the Senate on June 17, 1948. The convention with Ireland was 
signed on September 13, 1949. 

The insistence of Ireland upon the exemption of its residents from 
the United States tax on capital gains is based on the fact that such 
an exemption is contained in the convention between the United 
States and the United Kingdom. However, it should be noted that 
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the convention with the United Kingdom was ratified prior to the 
enactment of the Revenue Act of 1950 and prior to the ratification of 
the conventions with Denmark and the Netherlands. 

Because of the strong objections which have been raised previously 
in the Congress to the exemption of nonresident aliens from tax on 
their capital gains from transactions entered into in the United States, 
the committee recommends that article XIV of the convention with 


Ireland relating to income taxes be eliminated and proposes a reser- 
vation to that effect. 


(11) ACCUMULATED EARNINGS AND PROFITS 


Article XVI of the convention with Ireland provides that an Irish 
corporation shall be exempt from United States tax on its accumulated 
or undistributed earnings, profits, income, or surplus, if individuals 
who are residents of Ireland control, directly or indirectly, throughout 
the latter half of the taxable year, more than 50 percent of the entire 
voting power in the corporation. 

A similar article in the Netherlands convention was stricken out by 
the Senate. Similar articles are found only in the United Kingdom 
and Canadian conventions. In view of the fact that this article would 
give Irish corporations doing business in the United States a com- 
petitive advantage over domestic corporations, the committee recom- 
mends that the article be eliminated from the convention and proposes 
a reservation to that effect. 


(12) CREDIT FOR FOREIGN TAXES 


Under the credit provisions of the various conventions, the United 
States, while continuing to tax its citizens and corporations and resi- 
dents as though the conventions had not come into effect, will during 
the lives of the respective conventions continue a credit against its 
income taxes for income taxes paid the other contracting states. 
This credit will be applied in accordance with section 131 of the 
Internal Revenue Code. 

The credit system is reciprocal. South Africa agrees (art. IV) to 
exclude from its income and excess-profits tax base income from 
sources within the United States. This satisfies the similar credit 
requirement of section 131 (a) (3) of the code. New Zealand, on its 
part, in effect adopts (art. XIII) the principle of the Internal Revenue 
Code. Norway and Ireland likewise adopt this principle. The Irish 
convention contains a special provision to the effect that income de- 
rived from ,sources in the United Kingdom by an individual who is 
resident in Ireland shall be deemed to be income from sources in Ireland 
if such income is not subject to United Kingdom income tax. This pro- 
vision is necessitated by the existence of a tax arrangement between 
the United Kingdom and Ireland, dated April 14, 1926. Under that 
arrangement, a resident of one of the countries not resident in the other 
country but deriving income from such other country is exempt from 
tax imposed by such other country. Thus, no credit for Irish tax 
would be provided were it not for the special provision included in the 
pending convention with Ireland. 

Greece and Switzerland (art. XIV) have agreed to credit provisions 
substantially similar to those found in section 131 of the Internal 
Revenue Code. 
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(13) EXTENSION TO OTHER TERRITORIES 


Article XXof the convention with New Zealand provides that either 
contracting state may, upon giving notice to the other, extend the 
application of the convention to all overseas territories or other terri- 
tories over which it has international responsibility. 


(14) EXCHANGE OF INFORMATION 


Each of the six conventions provides for the exchange of information 
between the taxation authorities of the respective countries for the 
purposes of carrying on the provisions of the conventions, the pre- 
vention of fraud, and for other related purposes. 


(15) MUTUAL ASSISTANCE IN COLLECTION 


With the exception of the convention with Ireland, each of the 
conventions provides for mutual assistance and support in the collec- 
tion of the taxes which are the subject of the convention concerned, 
together with interest, costs, and additions to taxes and fines not 
being of a penal character. Like provisions are found in the French, 
Netherlands, Danish, and Swedish conventions but not in the treaties 
with the United Kingdom and Canada. 

As in the case of the estate-tax conventions discussed earlier in this 
report, the committee believes that the collection provisions of the 
South African, Greek, and Norwegian mcome-tax conventions are 
too broad, and it repeats that, as a general rule, it is not believed 
wise to have one government collect the taxes which are due to another 
government. The New Zealand and Swiss conventions contain a more 
limited provision, and the committee recommends that the other con- 
ventions be similarly limited. Thus, the committee recommends the 
acceptance of the collection provisions of the South African, Greek, and 
Norwegian income-tax conventions subject to the understanding that 
each of the governments may collect the other’s tax solely in order to 
insure that the exemptions or reduced rates of tax provided under 


the respective conventions will not be enjoyed by persons not entitled 
to such benefits. 


(16) EFFECTIVE DATES 


The conventions with Norway and Greece shall be effective for 
taxable years beginning on or after the 1st day of January of the year 
in which the exchange of instruments of ratification occurs. 

The convention with South Africa is made effective on the Ist day 
of July 1946, and is applicable to income arising on or after that date. 

The convention with New Zealand shall be effective, with respect 
to United States taxes, for taxable years beginning on or after January 
1 of the calendar year in which the exchange of instruments of ratifi- 
cation occurs, and, with respect to New Zealand taxes, for the year of 
assessment beginning on the Ist day of April next following the cal- 
endar year in which such exchange occurs. 

The effective date of the convention with Ireland is substantially 
the same as that of the New Zealand convention. However, inas- 
much as there are small differences with respect to the Irish income 
tax, the Irish surtax, and the Irish corporation-profits tax, attention 


is invited to the convention proper for the details of their respective 
effective dates. 
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The Swiss convention provides that the convention shall have 
effect for taxable years beginning on or after January 1 of the year 
in which the exchange of instruments of ratification takes place, 
except that, if such exchange takes place on or after October 1, 
paragraphs (1) and (3) of article VI and article VII shall have effect 
only for taxable years beginning on or after January 1 of the year 
next following the year in which such exchange takes place. it is 
provided also that the convention shall continue effective for 5 years 
beginning with the calendar year in which the exchange of instruments 
of ratification takes place and indefinitely thereafter, but may be 
terminated by either country at the end of that 5-year period or at 
any time thereafter by giving at least 6 months’ prior notice of termi- 
nation, in which event the convention shall cease to be effective for 
taxable years beginning on or after January 1 next following the 
expiration of the 6-month period. 


C. SUPPLEMENTAL CONVENTIONS WITH CANADA 
(1) SUPPLEMENTAL DEATH DUTY CONVENTION 


The original death duty convention with Canada was signed in 
1944. The pending convention supplements and modifies that instru- 
ment. The most significant changes relate to the situs of property, 
the reciprocal credit, and the period of limitations. 

The situs rules apply to substantially the same forms of property 
as do those discussed earlier in this report. However, the rules are 
made applicable not only in the case of a person who dies domiciled 
in one of the contracting states but also in the case of a deceased 
citizen of the United States, regardless of his place of domicile at time 
of death. 

Under article II debts are deemed to be situated at the place where 
the debtor was resident at the time of death, or, in the case of where 
the debtor is a company, at the place of incorporation. Bank ac- 
counts are deemed situated at the location of the bank or branch 
bank at which the account is kept. Government securities, if in 
bearer form, are regarded as situated where located at time of death, 
and, if inscribed or registered, at the place where inscribed or registered 
as provided by the issuing authority. Unlike the rule of some earlier 
conventions to the effect that:the proceeds of insurance policies are 
situated where the decedent was domiciled, it is provided that such 
amounts shall be deemed to be situated where the policy or annuity 
contract provides they shall be paid, or in the absence of such provi- 
sion, at the place of residence of the issuer, or if a corporation at the 
place of incorporation. United States death duty conventions have 
not generally included any provision relating to the situs of shares in 
a partnership. The pending convention provides that such shares 
shall be deemed to be situated at the place where the business is prin- 
cipally carried on. 

The credit provisions (art. V) are substantially similar to the pro- 
visions of the other pending death duty conventions which are ex- 
plained in detail earlier in this report. The second formula there 
described will apply in cases where the United States taxes on the 
basis of citizenship and Canada on the basis of domicile. This is 
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likewise true of the Norwegian convention but unlike the United 
Kingdom convention where that formula applies only in cases of 
double domicile. 

Article VI provides that, in general, any claim for credit or refund 
based upon the provisions of either the original or the supplemental 
convention must be filed within 6 years from. the date of the decedent’s 
death and that, in no case, shall interest be allowed on the amount 
refunded. 

The supplementary convention shall be effective as to estates of 
decedents dying on or after the date of the exchange of instruments 
of ratification. The new period of limitation, however, which is 
described above, is made applicable to the original convention. 


(2) SUPPLEMENTAL INCOME TAX CONVENTION 


The pending convention with Canada relating to income taxes 
modifies and supplements the convention (and accompanying proto- 
col) signed at Washington, March 4, 1942. The following discussion 
is subdivided into the most important of the subjects with which the 
supplemental treaty deals. 


(a) Allocation of business expenses 


Article I (a) of the pending convention provides in effect that in 
determining the net income of a permanent establishment in the taxing 
country which is a branch or a subsidiary of a corporation of the 
other contracting state there shall be allowed as deductions so much 
of the administrative expenses of the head office as are reasonably 
allocable to such permanent establishment. This agreement is in 
reality declaratory of the existing practice of both countries. 


(b) Government salaries 


Article VI of the existing convention provides, on a reciprocal 
basis, for the exemption by one state of the wages, salaries, and 
similar compensation paid by the other contracting state or any agency 
or instrumentality thereof or by its political subdivisions or terri- 
tories to its citizens residing in the taxing state. Thus, under the 
existing convention, the provision is limited to an exemption from the 
tax of one state of the citizens of the other residing in the former 
state. It is reported that the citizenship and residence tests have 
made this provision largely inoperative, and article I (b) of the 
pendiag convention is designed to liberalize the exemption. Under 
the new provision, Canada will! afford the exemption to an individual 
who either (a) is a United States citizen regardless of whether or not 
he resides in Canada, or (6) is not ordinarily resident ia Canada or is 
ordinarily resident in Canada solely for the purpose of rendering the 
services involved. The United States agrees on its part to exempt 
salaries paid by Canada to an individual who is not a United States 
citizen regardless of where he is a resident. ‘Thus, Canada has agreed 
to a somewhat broader exemption than the United States because 
Canada will extend the exemption to an individual who is alien to 
both contracting states. 

A limitation to the exemption has been included which is similar to 
that noted earlier in this report with respect to several of the pending 
conventions relating to income taxes. This limitation is to the effect 
that the exemption shall not apply with respect to services rendered 
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in connection with a trade or business carried on for profit by one of 
the contracting States. 


(c) Compensation of members of Armed Forces or employees of defense 
establishments 

Article I (b) of the new convention amends article VI of the original 
convention to provide on a reciprocal basis that the United States 
will exempt income derived from sources outside the United States by 
(a) a member of the Canadian armed forces, and (6) a citizen of Canada 
serving or employed at defense establishments (whether Canadian or 
United States) in the United States or employed by the Canadian 
Government at such establishments, and (c) the wife and minor 
children of such member or citizen. Of course, the United States 
will not extend this exemption to individuals who are citizens of the 
United States. 

It is not anticipated that this provision will have any material effect 
upon United States revenues. 
(d) Pensions and annuities 


Article I (c) of the new convention adds a new article VI—A to the 
existing treaty to provide that pensions and annuities derived from 
within one of the contracting states by a resident of the other state 
shall be exempt from tax by the state from which derived. With 
respect to a United States citizen resident in Canada who receives a 
pension from the United States, the United States will continue to 
tax such income because of the operation of article X VII of the original 
convention which provides that the United States may iaclude in the 
base upon which it imposes its income tax on its citizens, residents, or 
corporations, all items of income taxable under the revenue laws of 
the United States as though the convention had not come into effect. 
Ou the other hand, a resident of the United States receiving a pension 
from Canada will likewise be subject to United States tax. 

It should be noted that this provision extends to both private and 
Government pensions. 

(e) Compensation for personal services 

Article VII of the 1942 convention is replaced by a new provision 
for the reciprocal exemption from tax, under certain conditions, of 
compensation for personal services, including professional services. 
This is the so-called ‘commercial travelers” provision. It provides 
on a reciprocal basis that a resident of Canada shall be exempt from 
United States tax upon compensation for personal services performed 
during the taxable year within the United States if he is present 
therein for a period or periods totaling not more than 183 days and 
either of the following conditions is met: (a) His compensation is 
received for such personal services performed for or on behalf of a 
resident or corporation or other entity of Canada, or (6) his compen- 
sation received for such personal services does not exceed $5,000. 
This provision is more liberal than the existing convention which has 
a 90-day rule and a $1,500 limitation. 

The existing convention contains a restriction to the effect that a 
somewhat similar exemption does not apply to the professional 
earnings of such individuals as actors, artists, musicians, and pro- 
fessional athletes. It was pointed out earlier in this report that a 
similar restriction has been included in the conventions with New 
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Zealand, South Africa, and Switzerland. The pending convention 
with Canada somewhat relaxes this restriction to per it the exe” p- 
tion of such earnings provided they do not exceed $5,000. As pointed 
out with respect to the New Zealand, South African, and Swiss con- 
ventions, this restriction embodies a discriminatory principle which 
the committee does not consider acceptable. Therefore, the comn it- 
tee recommends that the Senate not accept paragraph (2) of the 
rewritten article VII of the existing Canadian convention as found 
in article I (d) of the pending supplementary protocol. 
(f) Professors and teachers 

A new article VIII—A is added to the existing treaty by article I (e) 
of the new convention to provide, as do practically all of the other 
income tax conventions entered into by the United States, that a 
professor or teacher who is a resident of one country and who tempo- 
rarily visits the other country for a period not exceeding 2 years for 
the purpose of teaching shall be exempt from tax in the country 
in which he is visiting with respect to his remuneration for such 
services for such period. 
(g) Dividends and interest 


Article I (g) of the supplementary convention, amending article XII 
of the convention of 1942, would exempt from United States income 
taxes dividends and interest paid by Canadian corporations except 
where paid to citizens or residents of the United States or to United 
States corporations. Dividends and interest paid by United States 
corporations, except those “‘managed and controlle d”’ in Canada, 
would be exempt from Canadian taxes except where paid to Canadian 
residents or to corporations ‘‘managed and controlled” in Canada. 

Heretofore, article XII has applied only to exemption from United 
States tax with respect to dividends and interest paid by Canadian 
corporations. One purpose of article I (g) as explained by the 
Secretary of State in his report to the President on June 29, 1950, is to 
make article XII of the convention reciprocal instead of unilateral. 
Question, however, arose because of the use of the words “managed 
and controlled” as to the extent to which article XII, as amended, 
would be reciprocal in its effect. In order to assure substantial 
reciprotity, this question was taken up with the Government of 
Canada. Asaresult, there was delivered to the United States Embassy 
at Ottawa a letter from the Canadian Ministry for External Affairs, 
copy of which has been laid before the committee, reading as follows: 

Orrawa, February 20, 1951. 
The Honorable STANLEY Woopwarb, 
Ambassador of the United States of America, 
Ottawa. 

Dear Mr. Ampassapor: The question has arisen as to the meaning of the words 
“managed and controlled”’ as used in paragraph 2 of article XII of the convention 
of March 4, 1942, between Canada and the United States of America, as amended 
by article 1 (g) of the supplementary convention of June 12, 1950. 

I have consulted with our taxation authorities. It is our view, having regard 
to presently existing judicial decisions, that, so long as the stock control of the 
corporation is not in Canada, its directors’ meetings and shareholders’ meetings 
are not held in Canada and its ‘“‘management-control” is not in Canada, the 
corporation is not managed and controlled in Canada. For this purpose the 
‘“‘management-control”’ of the corporation is not in Canada if the policies govern- 
ing the operations and supervision of the corporation are not settled in Canada 
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even though its entire operations are carried on, and such supervision is exercised, 
in Canada. 


It is also our view that the term “resident” as used in article XII as amended 

does not include a corporation. 
Yours sincerely, 
(signed) A. D. P. Heaney, 
Under Secretary of State for External Affairs. 

With this agreed definition of the words “managed and controlled,” 
it is believed that substantial reciprocity will be accomplished. It 
will be noticed that the letter also removes any doubt as to the mean- 
ing of the word “resident”’ in article I (g) of the supplementary con- 
vention. 

In recommending acceptance of this article, the committee does so 
in reliance upon the agreed definition described in the above letter. 


(h) Accumulated earnings and profits 


Article I (h) of the new convention amends article XIII of the 
original treaty in order to make reciprocal the present unilateral pro- 
vision that corporations organized under the laws of Canada, more 
than 50 percent of the outstanding voting stock of which is owned 
directly or indirectiy throughout the last half of the taxable year by 
individual residents of Canada, other than citizens of the United 
States, shall be exempt from any taxes imposed by the United States 
with respect to accumulated or undistributed earnings, profits, income, 
or surplus of such corporations. 

(i) Copyright royalties 

The present convention with Canada contains no provision for the 
reciprocal exemption of rentals or royalties from copyrights, patents, 
trade-marks, etc. Canada has consistently refused in the past to 
agree to the reciprocal exemption of such income on the ground that 
the balance of payments is heavily in favor of the United States. 
Article I (k) of the new convention adds article XIII-C to the existing 
treaty to provide for the reciprocal exemption at the source of royalties 
in the nature of copyright royalties. This is the most restrictive of 
such agreements which the United States has entered into with other 
countries. The provision does not extend to royalties such as patent, 
industrial, or trade-mark royalties nor does it include rents and royal- 
ties from motion-picture films. 

(j) Rentals from real property 

Article I (i) adds a new article XIJI-A which adopts a principle 
similar to that included in most other income tax conventions and 
discussed earlier in this report. It provides (in effect on a reciprocal 
basis) that a resident or corporation of Canada deriving rentals from 
real property from United States sources may elect for the taxable 
year to be subject to United States tax on a net basis. As to income 
from sources in Canada, the option is applicable only to rentals from 
real property. As to income from sources in the United States, the 
option gives the taxpayer the privilege of filing a return and computing 
income from United States sources on a net basis as if he were engaged 
in trade or business therein with respect to all of his income from 
United States sources. However, in order to avail himself of this 
privilege, the taxpayer must derive some rentals from real property 
in the United States. 
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{k) Withholding 

Article I (n) of the new convention adds article XVIII—A to the 
basic convention to grant authority to both countries to prescribe 
regulations, if practicable, intended to avoid withholding of both 
United States tax and Canadian tax with respect to compensation for 
personal services performed by a resident of one of the contracting 
states while temporarily present in the other state. It should be 
noted that the exemption here provided would not be an exemption 
from tax but simply an exemption from withholding of tax at the 
source. The purpose is to avoid the temporary out-of-pocket expense 
to the taxpayer which overwithholding produces. 
(l) Miscellaneous 


While the pending convention makes several changes which are not 
referred to above, they will not be described in this report as being 
either of minor importance or in the nature of clarifying amendments. 


(m) Effective date 


With one exception of a technical nature, the pending convention 
is to become effective with respect to taxable years beginning on or 
after the 1st day of January of the calendar year in which occurs 
the exchange of the instruments of ratification. 


IV. CommitTeEr CoNCLUSIONS 


The committee has noted that all witnesses who appeared before it 
supported, in principle, the conclusion of conventions designed to 
eliminate double taxation with respect to the incomes of individuals 
and corporations and with respect to taxes on decedents’ estates. 
There was some difference among witnesses as to the wisdom of the 
inclusion of certain articles in the conventions. The committee care- 
fully considered the suggestions that were made and, as a result of the 
suggestions, has incorporated certain reservations and understandings 
in the resolutions of ratification. 

The committee urges the Senate to give its advice and consent to 
the ratification of the pending conventions and hopes that this report 
will assist the representatives of the executive branch in their nego- 
tiation of similar conventions in the future. 


O 





